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PREFACE TO THIRD EDITION. 



The conversion, under the Companies Acts, 1862 and 
1867, of business concerns into private companies, i.e., 
companies started without any appeal to the public for 
capital, is making rapid progress on all sides. 

Indeed, so great are the inducements to such conver- 
sions that now scarcely a week passes without the occur- 
rence of several cases. The process has been adopted with 
success, both in regard to large and to small concerns, to 
concerns belonging to individuals, and to those belonging 
to firms.* 

Moreover, the possibility that it may at some future 
time be expedient to convert a concern into a private com- 
pany now not unfrequently induces persons about to enter 
into, or already in, partnership to adopt articles so framed 
that the concern may at anytime be converted into a private 

* The following ore a few of the many cases which might be 
mentioned in which well-known and important concerns have been 
converted into private companies : — 

1. Sir Elkanah Armitage and Sons, Limited, cotton spinners, &c. 
Capital £300,000. Converted in 1881. 

2. Bass, Ratcliff and Gretton, Limited, brewers, of Burton-on- 
Trent. Capital £2,000,000. Converted in 1881. 

8. Greenall, Whitley and Company, Limited, the well-known 
Lancashire brewers. Capital £700,000. Converted in 1880. 

4. Sir Titus Salt, Bart., Sons and Company, Limited, cotton 
spinners, of Saltaire. Capital £750,000. Converted in 1881. 

5. Siemens Brothers, Limited, telegraph engineers, &c. Capital 
£400,000. Converted in 1881. 

6. Pickering, Phipps and Company, Limited, brewers, of Northamp- 
ton. Capital £500,000. Converted in 1881. 
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company by registration under Part VIL of the Act of 
1862. 

In these circumstances the author believes that infor- 
mation as to the inducements which commonly lead to 
conversion, and the mode in which it is generally effected, 
will be acceptable to persons engaged in trade and to 
others. 

The object of the following pages is to give that 
information in a concise and intelligible form. 

FEANCIS B. PALMER 



5, New Square, Lincoln's Inn, 
November, 1881. 
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PRIVATE COMPANIES, 



THEIR FORMATION AND ADVANTAGES. 



CHAPTER I. 

V THE INDUOBMBNTS TO CONVERSION. 

To convert a business into a company is a phrase very 
commonly used to describe concisely an arrangement 
which involves the formation of a company under the 
Companies Acts, 1862 and 1867,* ^ov the purpose of 
acquiring and carrying on an existing business, and the 
transfer to such company of the business with its assets 
and liabilities. Whether the business belongs to an in- 
individual or to a firm makes no difiference : in either case 
the arrangement is, in common parlance, termed the con- 
version of the business into a company. 

A business may be converted into either a public or 
a private company. 

All companies registered under the Act of 1862 are in 
contemplation of law public companies, but in common 
parlance they are divided. into — 

(1) Public, I.e., companies intended to be carried on with 
capital which is to be obtained by an appeal to the 
public, namely by issuing prospectuses, circulars, or 
advertisements, inviting applications for shares. 

* 25 & 26 Vict. c. 89, and 30 & 31 Vict. c. 181. 

B 
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« 

(2) Private, t.6., companies intended to be carried on 
without any such appeaL* 

In the following pages it is proposed to deal exclusively 
with the conversion of business concerns into private 
companies, and, unless otherwise expressed, the word 
company signifies a company limited by shares. 

Before describing the mode of conversion we shall pro- 
ceed to point out some of the inducements which com- 
monly lead to such conversions. 

Limited Liability. 

There can be no doubt that the great inducement to 
conversion is the power which the Act gives to a person, / 

or to a firm, converting his or their business into a private i 

company, of trading with limited liability. 

It will be borne in mind that, at common law, a person 
who goes into business, whether on his own account or as 
partner in a firm, is Hable for all the debts incurred in the * 
business, to the full extent of his means. He may be I 

held liable even for the fraud, negligence, or other wrong- 
ful act of his partner or clerk in connection with the 
business. "If," says the law, ** you want to trade you 
must risk all you have." The law will not allow such a 
person to fix a limit to his liability. For example — 

(a) Suppose a man to have £20,000 invested in his 
business and £6000 otherwise invested. He desires to 
limit his liability to the £20,000, so that if the business 
fails the £5000 will at any rate remain intact. He 
cannot. 

(b) Suppose a man with a fortune of £50,000 to be 
partner in a concern in which he has invested £5000. 
He desires to limit his liability to the £5000. He 
cannot. If the firm fails the whole of his fortune may be 
swept away to pay the creditors, even though the failure 

* This popular division is now well reco,gniBed even in the Courts 
of law : thus in a recent case before the Court of Appeal Jte British 
Seamless Paper Box Co. Lim.y 17 C. Div. 467, Lord Justice Cotton 
said, '^ But here it is an established fact that when the company was 
formed, it was intended to be a private company, that is, it was 
intended to carry it on without ctdling in the public or issuing any 
shares except to the then existing shareholders ; " and again, " But 
this was carried on entirely as a private company, and a considerable 
time elapsed b^ore they asked any one to join it." 
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may have been caused by the dishonesty or imprudence 
of his partners, or of some person in the employment of 
the firm. 

(c) Suppose A., B. and C. to enter into partnership upon 
an agreement that each shall contribute by way of capital 
£2000, viz., £1000 down and £1000 when wanted, and 
that the liability of each to creditors shall be limited to 
the amount so agreed to be contributed. This attempt to 
limit their liability is void as to outsiders ; and if debts 
are incurred each partner will be liable " to his last 
shilling and his last acre " to pay the -creditors in full, and 
in default may be made bankrupt. 

But the rigour of the common law has been relaxed by 
the legislature, which has enabled persons, at a trifling 
expense, to escape from the burden'of unlimited liability. 
They have merely to convert their business concerns into 
limited companies, under the Companies Acts, 1862 and 
1867, and in exercise of the power given by those Acts, 
they can place such limit on their liability as the dictates 
of prudence may suggest. 

These limited companies, in the words of the Master of 
the Eolls (Sir G. Jessel), one of the most able judges on 
the bench, " are the offspring of a proved necessity, that 
is, that men should be entitled to engage in commercial 
pursuits without necessarily involving the whole of their 
fortune in that particular pursuit in which they are 
engaged."* 

It may be convenient here to give a few examples of 
cases commonly occurring in which business concerns are 
converted into companies with a view to obtaining limited 
liability. 

(a) A firm consists of several members, each of whom 
has put together some private means which he is desirous 
of freeing from the risk of trade. To effect this they 
convert the business into a private company. 

(b) An individual or a firm is engaged in a profitable 
but speculative business, out of the profits of which he or 
they are enabled to make savings. In order to preserve these 
savings from risk the business is converted into a company. 

(c) A firm consists of several members, one of whom is 
entitled -to the greater part of the capital, and also to 

* Select Committee (1877) of House of Commons on the Com- 
panies Acts, 1862 and 1867. Mins. of Ev., Answers 2307, 2309. 

b2 
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private means. He is disposed to retire on tlie fortune he 
has accumulated. If his liability could be limited, he 
would be willing to leave part of his capital in the busi- 
ness, and to assume the position of a sleeping partner. 
The only way in which this can be effected is by con- 
verting the business into a company, and it is accordingly 
done. 

(d) A man desires to leave his business to trustees iii 
order that it may be carried on for the benefit of his 
family until his sons attain the age of twenty-one years. He 
finds that the persons whom he wishes to appoint trustees 
object to undertake a trust which will involve them in 
unlimited liability and may prove ruinous. Accordingly, 
he converts the concern into a private company, and the 
difficulty is removed. 

(e) The owner of a profitable business dies. There are 
competent managers, but the owner's sons are not inclined 
to devote themselves to the concern, or to incur the im- 
limited liability involved in carrying it on through mana- 
gers. According, they convert it into a private company. 

(/) Another example was given by the Master of the 
Rolls.* " A man dies, leaving his property to three or 
four sons. He is the senior partner in a concern. If the 
capital were taken out the concern would be ruined. The 
junior partners cannot go on ; they say to the children 
who are not in the business, and who have succeeded to 
large fortimes, * If you shut up the business you will lose 
a great deal ; let us form it into a limited company, which 
will enable you gradually to draw out of the concern, and, 
in the mean time, it can go on as usual.' I have known 
that done with great success." 

(g) A capitalist is willing to supply a person or a firm 
engaged in trade with additional capital in consideration 
of a share of the profits, but does not wish to incur the 
liabilities of partnership. He therefore stipulates that 
the business shall be converted into a company. He will 
then bring in the additional capital by taking shares in the 
company to the amount agreed on, and paying for the 
same in cash. In such a case the capitalist very commonly 
stipulates that he or his nominee shall be one of the 

* Select Committee (1877) of House of Commons on the Com- 
panies Acts, 1862 and 1867. Mins. of £v., Answers 2807, 2809. 
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directors for a term of years. And somiBtimes that the 
shares shall be preference sliares.* 

(A) The owner of a patented invention is endeavouring 
^ to develop it, but with insufficient means. He wants to 

* The Act of 1865, to amend the law of partnership (28 k 29 Vict. 
c 86) provides that "the advance of money by way of loan to a person 
engaged or about to engage in any trade or undertaking upon a con- 
tract in writing with such person that the lender shall receive a rate 
of interest varying with the profits, or shall receive a share of the 
profits arising from carrying on such trade or undertaking, shall not, 
of itsdff constitute the lender a partner with the person or persons 
canying on such trade or undertaking, or render him responsible as 
such." And advances are sometimes made in reliance on this Act. 
Where the agreement is in writing, and not otherwise open to objec- 
tion, the lender in such case U not under any personal liaVjility to 
the creditors of the busine^ss, t.e., if the business fails he may lose the 
money lent, but not more. But if the agreement savours of partner- 
ship, e.g., if it gives the lender any control over or right to interfere 
in the manngement of the business, or stipulates that the advance 
shall be employed therein, or makes the advance repayable only out 
of the assets of the business, or otherwise expressly or ijnpUedly 
limits the borrower's personal liability, the arrangement will pro- 
bably be regarded in law as a partnership, and the lender may find 
that he is under unlimited liabi^ty to the creditors, and that the 
agreement afifords him no protection. Nor, if an agreement savours 
of partnership, is there any use in expressly stipulating therein that 
the lender shall not be deemed a partner or liable as such. Accord- 
ingly the Act is of very little use. In the words of the Master of 
the Bolls it ** has not worked well, for this reason, that it does not 
give the lender sufficient control over the business" (Select Com- 
mittee, above mentioned. An^. 2225) ; but it very often operates as 
a trap for the unwary. Where, therefore, a person desires to put 
capital into a business without incurring unlimited liability it is 
safer, imless in a very simple case, to convert the business into a 
company. If this be done the capitalist, without risking more than 
the amount he puts in, can obtain a voice in the management, e.^., as 
manager or director, and may stipulate for rights, which, if stipu- 
lated for in an agreement under the Act of 1865, would render his 
liability unlimited. Occasionally, however, there may be some 
"reason why the business cannot conveniently be converted ; and, in 
such case, the best plan is to form a private company, consisting of 
the capitalist and a few friends or clerks, with power to carry on 
such a business, in partnership or otherwise, and to lend money. 
The capitalist becomes director of the company, and takes up shares 
to the extent of his proposed advance, and pays up the amount in 
full. Then acting on the company's behalf he makes the advance 
to the owner or owners of the business upon such terms as may seem 
convenient. It matters not whether the agreement savour or does 
not savour of partnership, for the liability of the company and the 
members thereof is limited to the advance : the advance may be lost, 
but that is all. 
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retain the patent, or a laige interest in it, and personally 
to work the concern. A capitalist is found, who is willing 
to provide the requisite capital in consideration of a share 
of profits, but he wants to have a voice in the manage- 
ment, and is not prepared to incur unlimited liability. 
Accordingly the concern is converted into a private com- 
pany, and the owner of the patent and the capitalist or 
his nominee become directors. The owner of the patent 
receives fully paid-up shares, conferring a right to the 
stipulated share of profits ; and the capitalist takes and 
pays up shares to the extent of the capital which he is to 
bring in. 

(i) A., B. and C. are trading in partnership as ship- 
owners, and are entitled to several steamships or other 
vessels. By the negligence, misconduct, or imprudence of 
their servants, they may be involved in litigation and 
personal responsibilities of the most onerous character, 
e.gr., in respect of loss of life or damage to other ships or 
to merchandise, caused by collision or otherwise. They 
desire .to get rid of all personal liability, and to throw 
upon each vessel the liabilities incurred by or in respect 
thereof. Accordingly each ship, with the business con- 
nected therewith, is converted into a private company, 
and the members of the firm become the managers of the 
company. Henceforth the assets of the company must 
bear the liabilities.* 



* The formation of "single ship" companies is making n^id 
progress at the chief ports. A well-known Liverpool finn was 
among the first to set the example. In the month of May, 1880, 
they transferred eighteen vessels to as many private companies, and 
since then large numbers of other firms and individuals have 
followed this example. Not a week now passes without several 
such conversions, and sometimes a dozen or more are registered the 
same day. In many cases the capital is divided into sixty-four 
shares, but £10 shares are frequently adopted. All the shares, 
except, perhaps, a few for extra subscribers (tri/m, p. 24), are issued 
to the owner as the consideration for the transfer of the ship. The 
objects include the acquisition of the particular ship, and of any 
other vessels, and the trading therewith, &c. The owner, or ownert}, 
are generally appointed manager or managers, and the control of 
the company is vested in them subject to general meetings of the 
members. Sometimes directors are appointed. As to the name, 
see infra^ p. 22. It seems probable that these private companies 
for working single ships will be generally adopted : their advantages 
are obvious. 
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Borrowing Facilities. 

The facilities which a company has for borrowing un- 
questionably constitute another of the inducements to the 
conversion of a business into a company. 

These facilities are much greater than those of an 
individual or iirm engaged in trade. Not only can a com- 
pany borrow in the same way and by the same methods as 
an ordinary individual, but it can raise money by the issue 
of debentures. 

Kow the debentures of a company are instruments with 
which the public is familiar ; they are easily enforced and 
can be made readily transferable. If issued by a company 
in good repute they are a very marketable security. 

It is by no means uncommon for a business to be con- 
verted into a company for the express purpose of raising a 
loan by the issue of debentures. In this way a large sum 
may be raised on easy terms for a term of years, which, 
but for the conversion, it would have been impossible to 
raise. 

Limited Agency of Directors, 

Another inducement to the conversion of a business 
belonging to a firm into a private company is, that persons 
trading as a company can eflfectually restrict the powers of 
the acting partners, i.e., of the directors. 

In the case of an ordinary trading partnership every 
partner is in contemplation of law the unlimited agent of 
every other partner in every matter connected with the 
partnership. Thus, every partner may pledge and sell the 
partnership property, may buy goods on account of the 
partnership, may borrow money, contract debts, and pay 
debts on account of the partnership, may draw, make, 
sign, indorse, accept, transfer, negotiate, and procure to be 
discounted promissory notes, bills of exchange, and other 
negotiable paper, in the name and on account of the 
partnership. 

And these powers cannot be limited by agreement 
between the partners so as to bind outsiders. Accordingly 
a person dealing with a partner is entitled, unless he has 
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express notice to the contrary, to assume that the partner 
has the usual powers. Thus, suppose the articles of part- 
nership provide that one of the partners shall not be 
entitled to accept bills in the name of the firm; a bill, 
accepted by him in the name of the firm will nevertheless 
be valid unless the person taking it knew that he was not 
entitled to accept it. 

A man, therefore, who is a member of a trading firm is 
at the mercy of his partners, just as they are at his mercy. 
If one member of a firm proves dishonest or imprudent, he 
has it in his power to involve his partners in liabilities 
unlimited in amount. 

But the directors of a company are in a very different 
position. They are special agents and have only such 
powers as are given to them by the articles of association 
or other regulations of the company ; and every one dealing 
with a company is presumed to know the contents of the 
articles of association. If, therefore, the articles say that 
the directors shall not borrow more than a specified sum, 
a lender must see that they are not exceeding their power. 
So, if the articles say that every contract of a certain kind, 
e,g., a negotiable instrument or a mortgage, must be signed 
by at least three directors, the person dealing with the 
company must see that three directors sign, otherwise the 
instrument or security will be invalid. The power of thus 
effectually limiting the authority of the acting partners is 
of great value and constitutes one of the chief advantages 
which a company has over a partnership. 

Advantages of Incorporation. 

Another inducement to such conversions consists in the 
advantages which a company as a body corporate with 
perpetual succession has over a sole trader or partnership. 

In contemplation of law a company is a person distinct 
from its members, and accordingly no change among them 
by reason of death, bankruptcy, retirement, new admission 
or otherwise affects the company's identity : it still re- 
mains in law the same person and continues to exist until 
dissolved according to law. 

The advantages above referred to result, for the most 
part, from this distinct and separate existence of the 
company, and it will be convenient to specify some of them. 
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1. As regards Death, 

Where a man is possessed of a profitable business or of 
a business which promises to be profitable, he very com- 
monly wishes to provide for its continuance in the event, 
of his death. If he proposes to bequeath the concern to 
some person (e.g.j a son) absolutely, there is no difficulty; 
but perhaps his sons may be under age or not anxious to 
go into the business ; or he may wish the concern to be 
carried on for the benefit of his estate until they attain 
maturity, or until certain sums are raised (e.^., for his 
widow and daughters), or otherwise for a limited period ; 
or he may desire to give an interest in the concern to 
persons (e.g.y his daughters) who could not personally 
carry it on. 

In such cases the ordinary course (where the concern is 
not converted into a company), is to bequeath the business 
with the capital employed in it to trustees who are directed 
to carry it on so as to eifect the testator's wishes. 

But it is often a matter of great difficulty to find com- 
petent trustees willing to undertake such trusts; for in 
carrying on the concern (even though acting avowedly as 
trustees or executors), they become personally responsible 
for all debts and liabilities contracted therein after the 
testator's death ; and, very commonly are only entitled to 
be indemnified out of the assets employed in the business. 
Moreover this responsibility may result in bankruptcy, if 
the concern is not successful : and however prudently the 
trustees may act, there is a certainty of anxiety and a proba- 
bility that their conduct will be questioned and miscon- 
ceived by the persons beneficially interested, and that 
they will be called to account in an action in the Chancery 
Division or elsewhere. Even if trustees are found, they 
may predecease the testator or die before the trusts are at 
an end, or wish to retire, and there may then be great 
difficulty in finding successors. 

Where, however, the business has been converted into 
a private company these difficulties disappear. Upon the 
conversion all the shares in the company (with the excep- 
tion of perhaps a dozen) are issued to the former owner 
as fully paid up, and he becomes managing director with 
power by will or otherwise to appoint or authorise others 
(e.g., his trustees) to appoint directors. By his will the 
shares are bequeathed to trustees who themselves become 

b3 
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or appoint directors. As the directors of the company 
are under no' personal liability for the company's debts 
there is no difficulty in finding persons to act. Upon the 
death of the testator the business will go on as usual, and 
in due course the shares will be sold, distributed, or other- 
wise dealt with as the testator directs. 

Again, where several persons are carrying on business in 
partnership, the death of one or more may seriously 
prejudice the survivors and the persons interested in the 
estate of the deceased. Unless the articles of partnership 
contain special provisions the death of a partner dissolves 
the partnership as to all the partners, and the concern has 
to be wound up and the assets realised and distributed. 
In the absence of special authority under the will of the 
deceased partner, his executors or trustees cannot leave his 
capital in the concemy- and accordingly if the survivors 
desire to continue the business they must purchase the 
share of the deceased partner. But this may entail the 
withdrawal of such an amount of capital as will seriously 
cripple the concern. Moreover, it may be impossible to 
arrange terms with the executors and an action in the 
Chancery Division may be necessary. 

Very commonly the articles provide that the survivors 
shaJl purchase or shall have the option of purchasing the 
share of the deceased, but in such case also the with- 
drawal of capital, even though spread over several years, 
may be disastrous to the concern, and it does not preclude 
the representatives of the deceased partner from having 
the accounts taken by the Court. Sometimes the deceased 
partner authorises his trustees or executors to carry on 
the business in conjunction with the surviving partners, 
but here again difficulties are apt to arise, for the trustees 
or executors may disclaim, or the surviving partners may 
be unwilling or find it iinpracticable to act with them, or 
disputes may arise. As stated in Mr. Justice Lindley's work 
on Partnership (p. 1047): — "The position of the execu- 
tors of a deceased partner is, in fact, one of considerable 
hardship and difficulty ; if they insist on an immediate 
winding-up of the firm, they may ruin those whom the 
deceased may have been most anxious to benefit ; whilst if 
for their advantage the partnership is allowed to go on, 
the executors may run the risk of being ruined themselves. 
With a view to obviate this, it is not unusual for one 
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partner to make his co-partner his executor; but the 
difficulty of the executor's position is thus rather increased 
than diminished ; for his own personal interest as a sur- 
viving partner is brought into direct conflict with his duty 
as an executor. Everything, therefore, which he does is 
liable to question and misconstruction on the part of the 
persons beneficially entitled to the estate of the deceased ; 
and he is practically much more fettered in the discharge 
of his duties, and in the exercise of his rights, than if he 
had not to act in the double character imposed on him." 

If, however, the concern has been converted into a com- 
pany these difficulties and inconveniences are got rid of. 
The shares of the deceased partner become part of his 
assets, and are bequeathed in trust, or otherwise dealt with 
as may be convenient, and his estate will be represented 
on the board of directors by his trustees or their nominees, 
who can act without incurring personal responsibilities. 

2. As regards Bankruptcy. 

Where a man is engaged in trade he is liable to be made 
a bankrupt, or may have to liquidate, if he gets into 
difficulties. His position may be the result of mischance, 
or of the fraud or misconduct of a partner or clerk, and 
he may be quite blameless himself, but as he has traded 
without availing himself of the advantages offered by the 
Companies Act, 1862, he must take the consequences. 
But a company cannot be made bankrupt ; nor can its 
shareholders be made bankrupt in respect of the company's 
liabilities. If the company gets into difficulties it will be 
wound-up voluntarily or otherwise, and its shareholders 
will have to pay up the amount, if any, unpaid on their 
shares; but that is all. Again, where a member of a 
partnership becomes bankrupt or liquidates, great incon- 
venience may be caused to the solvent partners, for the 
share of the bankrupt or liquidating partner has to be 
ascertained and paid, and this may involve an action in the 
Chancery Division. Sometimes articles of partnership 
give the solvent partners the option of taking the share of 
the bankrupt partner at a valuation, or at the amount at 
which it stands in the books, or otherwise, on favourable 
terms. Such provisions, however, cannot be relied on, for 
the law will not allow a man to give his partners a benefit 
at the expense or to the prejudice of his creditors. But 
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in the case of a company the bankruptcy or liquidation of 
a member does not affect the company : the trustee of the 
bankrupt can sell and transfer the shares of the bankrupt, 
or he may disclaim, but that is all. He is not entitled to 
have the accounts of the company taken and the property 
sold, or to require the other shareholders to pay off the 
bankrupt's share ; accordingly the concern goes on as before, 
its capital remains intact and its powers unaffected. 

3. As regards Execviions, 

In the case of a partnership the goods of the firm can 
be taken in execution in respect of the separate debt of a 
partner, and, practically, the other partners must pay out 
the execution or submit to litigation with its attendant 
risks and inconveniences. But the goods of a company 
cannot be taken in execution in respect of the debt of a 
shareholder : the judgment creditor can only get at the 
shares of the debtor. Accordingly an execution against 
a shareholder does not affect the company. Again, where 
judgment is obtained against a partnership, the property of 
the firm, and also the separate property of each of the part- 
ners, may be taken in execution, and the judgment creditor 
is not bound, in the first place, to exhaust the property of 
the firm : he may resort at once to the separate property 
of the partners or any of them. But in the case of a 
company, the separate property of a shareholder cannot be 
taken in execution by a creditor of the company. If the 
execution creditor cannot get paid out of the company's 
property he must apply for a winding-up order, and the 
shareholders will, in the winding up, have to pay up the 
amount, if any, unpaid on their shares ; but that is all. 

4. As regards Lunacy, 

When a partner becomes lunatic or of unsound mind, 
the partnership is placed in an extremely inconvenient 
position, and litigation is generally inevitable, and the 
capital of the lunatic partner has to be found and paid 
out. But the lunacy of a shareholder causes a company 
no material inconvenience. The committee retains or 
transfers the shares as the Court directs, and there is no 
room for litigation so far as the company is concerned. 

5. As regards the Holding of Property. 

In the case of a partnership the property of the firm is 
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usually vested in the partners jointly, or in one or more in 
trust for all, and the admission, retirement, death, bank- 
ruptcy, or liquidation of a member generally involves 
some dealing by conveyance or othei-wise with the property: 
this is inconvenient and causes expense. Moreover, where 
partnership property is to be dealt with, e,g.^ upon sale or 
mortgage, it is very common to find that by reason of 
some slip or omission the legal estate is outstanding in the 
representatives of a deceased partner or some release or 
conveyance is requisite, in order to complete the title of 
the partners. But in the case of a company, the property 
is vested in the company as a body corporate, and no 
alteration among the members aflfects the title. The 
property remains vested in the company, and the directors 
for the time being can, in the name of the company, 
convey, assign, mortgage, or deal with it regardless of any 
such alterations. 

6. As regards Goidracts. 

A company has many advantages in respect of contracts. 

For example : Contracts with a partnership are in law 
regarded as contracts with the members of it, for the 
partnership has not in law any separate existence : 
accordingly, if a partner dies, retires, or becomes lunatic 
or bankrupt, or if a new partner is admitted, difficulties 
and inconveniences may ensue, and releases, assignments, 
powers of attorney, and indemnities may be requisite. 
But a company being a body corporate can sue and be 
sued on contracts made with it, notwithstanding any 
alterations among its shareholders. Again, where a con- 
tinuing guarantee is given to a firm (e.^., that goods 
supplied shall be paid for) any alteration in the firm will 
'prima fade put an end to the guarantee as to goods sub- 
sequently supplied. Not so in the case of a company. 

Moreover, a company has the great advantage of being 
able to contract with its shareholders, and to sue and be 
sued on such contracts. Thus, if a shareholder is indebted 
to a company for money lent, or in respect of a call made 
on his shares, the company can sue for the recovery with- 
out difficulty. So, too, if a shareholder lends money to the 
company, he can sue for it and enforce any security given 
him by the company, just as if he were not a shareholder; 
and if the company fails he can prove for the money lent in 
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competition with the outside creditors. But a firm has no 
such capacity, and great difficulties and inconveniences 
arise in seeking to enforce contracts between the members 
of a partnership in connection with the business of the 
firm. 

Moreover, a member of a firm (except under very special 
circumstances) cannot prove in competition with the out- 
side creditors of the firm. They must first be paid before 
he can get anything. 

7. A8 regards Admissions, 

The admission of a new partner generally involves the 
preparation of a special deed of covenant, and sometimes 
of an entirely new deed of partnership, besides accounts, 
valuations, &c But in the case of a company, the trans- 
action is of the simplest character. If the new share- 
holder is to bring in new capital, he takes shares in the 
company to the amount agreeed on, is entered in the 
register, and thereupon the transaction is complete. 
Where he is not to bring in new capital but is to take 
the place of some existing member, the latter signs a 
transfer of his shares to the new member, who pays 
him the purchase-money, the transfer is registered, and 
the transaction is complete. 

8. As regards Retiremerd, 

Where a member of a partnership retires, the concern is 
more or less dislocated, the capital reduced, and the rights 
of all the parties aflfected. Moreover, the retiring partner 
still remains liable for the existing debts and obligations 
of the partnership, and must rely on the covenant of the 
remaining partners to indemnify him : if that covenant is 
not performed he may have to pay the creditors or become 
bankrupt, even though years may have passed since his 
retirement. Further, the retiring member may even 
become liable for subsequent debts of the firm, unless his 
retirement is advertised in the Gazette^ and as regards 
existing customers notified by individual circular. 

But in the case of a company, the retirement of a share- 
holder is effected without difficulty. He signs a transfer 
to the person who takes his place ; this is registered and 
the transaction is complete. There is no need to give 
notice in the Gazette, or by circular or otherwise ; and the 
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retiring member is entirely freed from the debts and 
liabilities of the company, except that if within one 
year after his retirement the company is wound up, and 
any debts or liabilities contracted before his retirement 
remain, which the existing shareholders have not the 
means to pay, he may be called on to contribute to the 
payment of the same, but only to the extent (if any) of the 
capital remaining unpaid on the shares formerly held by 
him. Accordingly, if his share were fully paid up, he is 
not even for a year under any liability ; and so, too, he is 
under no liability where his shares were not fully paid up 
when he transferred them, but were subsequently paid up 
by the transferee. 

9. As regards Sale, Mortgage, and Settlement of Shares, 

The sale of a share in an ordinary partnership dissolves 
it, and to mortgage or settle shares in such a partnership 
involves very serious difficulties, and is likely to give 
rise to litigation and dispute. But shares in a company 
can be readily sold, mortgaged, charged, settled, be- 
queathed, or otherwise dealt with. Thus in the case of 
a mortgage the shares can be transferred to the mortgagee 
subject to redemption, and with authority to sell in 
certain events, or an equitable security can be effected by 
signing a bbnk transfer of the shares and depositi^ 
them, together with a memorandum, with the mortgagee, 
and giving notice to the company. 

In the case of a settlement, the shares can be transferred 
to trustees, or the settlor can covenant himself to hold the 
shares in trust. 

Accordingly, the conversion of a concern into a company 
enhances the value of the owners' interests therein by 
rendering the same more convertible and more easily 
dealt with. 

10. As regards Government Contrads. 

By the Act 22 Geo. III. c. 45, it is provided that any 
person who shall directly or indirectly enter into a Govern- 
ment contract, shall be incapable of being elected a mem- 
ber of Parliament, or if already a member his seat becomes 
void, and there are severe penalties for violations of the 
Act. Hence a sole trader or member of a partnership 
cannot sit in Parliament if he or his firm is interested in 
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any Government contract, but if the concern is converted 
into a private company this inconvenience is avoided, for 
the Act does not apply to incorporated trading companies 
contracting in their corporate capacity. 

Accordingly, where a member of a firm, which has a 
Government contract, desires to enter Parliament, he 
should in the first place get the concern converted, and 
obtain a new Government contract in favour of the 
company : he will then be free. Again, if a member of a 
firm is in Parliament, and the firm finds that they are in 
a position to tender for Government contracts, they should 
in the first place convert. 
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CHAPTER II. 

PRELIMINARY STEPS TOWARDS CONVERSION. 

Wb shall now proceed to describe the mode in which a 
business is converted into a company, and, by way of 
example, will take the case of the business of an iron- 
monger carried on by A., B. and C. in partnership, A. 
being entitled to half the capital, and R and C. each to a 
quarter. 

The first step is to ascertain the value of the business. 
To arrive at this a valuation will be made of the assets of 
the firm, including the goodwill, the stock-in-trade, business 
premises, moneys, bills, notes, and book and other debts 
due to the firm; and an account will be taken of the debts 
and liabilities of the firm. The valuation and account 
are sometimes made and taken by the partners, and some- 
times by some person appointed by them. In the present 
case we will suppose that the partners come to the conclu- 
sion that the assets are worth £20,000, and that the debts 
and liabilities amount to £4200 ; so that the net value of 
the business is £15,800. 

The next point is to settle the limit of liability which 
the partners desire to ^x, for on this depends the most 
important term of the agreement. In many cases of con- 
version the owners of business concerns, whether sole or 
in partnership, desire to incur no personal liability to the 
creditors of the company ; they are willing to hand over 
the business with its assets and liabilities to the company, 
but desire, if the company should be unsuccessful, not to 
be under any personal liability to pay its debts ; they wish 
the remedy of the creditors of the company to be exclusively 
against the assets of the company. Where this is the 
desire of the parties the conversion must be effected on 
the footing that the o\vner or owners shall receive the 
value of the business in fully paid-up shares. Upon such 



18 PRIVATE COMPANIES. 

shares there is no personal liability. They entitle the 
holder to votes and dividends, but no call can be made on 
him.* Sometimes, however, a person may be willing, 
besides making over his business or his share of a business 
to a company, to incur a personal liability to a limited 
extent, e.g,y suppose a man desires to convert his business, 
valued at £10,000, into a company, and is willing to incur 
a liability to supply £2000 additional working capital if 
required ; in such case the conversion will be effected on 
the footing that he shall receive 2000 shares of £6 each, 
with £5 per share credited as paid up : he will thus be 
liable to pay up the balance of £1 per share = £2000 when 
required, but will be under no further liability. 

In the present case we shall suppose that A., B. and C. 
desire not to be under any personal liability, accordingly 
they will receive fully paid-up shares. 

These important points having been settled, the legal 
documents must be prepared. The nature of these 
depends on whether the conversion is to be effected in 
accordance with the old or the new plan. These two 
plans are explained in Chapters IIL and IV. respectively, 
and the cases in which the adoption of the new plan is 
recommended are stated at p. 44, infra, f 

* In " single ship companies " («upra, p. 6) the shores are almost 
always fully paid up. 

t As to the expense of conversion : If effected in accordance 
with the now plan, it rarely exceeds £50 or £100, but if it is effected 
in accordance with the old plan, there may be a further expense for 
<id valorem duty on transfer. See tn/ra, p. 44. 
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CHAPTER III. 

CONVERSION IN AOOOBDANCE WITH THE OLD FLAN. 

Where the conversion is to be eflfected in accordance 
with the old plan the following documents must be pre- 
pared : — 

(a.) The Agreement. 

ib.) The Memorandum of Association, 

(c.) The Articles of Association. 

The Agreement, 

The following will give the reader some idea of the form 
of such a document : — 

An agreement made the day of 1881, between 

A., B. and C, all of (hereinafter called the vendors), of 

the one part, and A, B. and Co., Limited (hereinafter called the 
Company), of the other part. Whereas the vendors are the joint 
proprietors of a business of an ironmonger now carried on by them 
in partnership, under the firm name of A., B. & Co., at . And 

whereas the registered capital of the company is £16,000, divided 
into 1600 shares of £10 each. Now therefore it is hereby agreed 
as foUows : — 

1. The vendors shall sell and the company shall purchase, first, the 
leasehold hereditaments specified in the schedule hereto upon which 
the said business is now carried on, and the goodwill of the said 
business ; secondly, the moneys, bills, notes, and other negotiable 
instruments and securities for money, and the book and other debts 
and choses in action of the said partnership, and the full benefit 
of all contracts and agreements to which the vendors are entitled 
in relation to the said business ; and thirdly, the plant, machinery, 
furniture, stock-in-trade and effects of the said partnership in or 
about the said leasehold hereditaments. 

2. As part of the consideration for the said sale the company shall 
allot to the vendors 1580 of its shares, and such shares shall be 
deemed to be fully paid up, and shall be allotted as follows, namely, 
to A. 790, and to B. and C. each 395. 

3. As the residue of the consideration for the said sale the com- 
pany shall pay, satisfy and discharge all the debts and liabilities of 
the vendors in relation to the said business, and shall indemnify the 
vendors and their respective heirs, executors and adminiutrators. 
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estates and effects against all actions, claims and demands in respect 
thereof. 

4. The said sale shall take effect as from the date hereof, and 
shall be completed on the day of next, when 
the certificates of title to the said shares shiill be issued to the ven- 
dors. On or at any time after that day the vendors respectively 
will, upon the request and at the cost of the company, execute and 
do all such assurances and things as shall reasonably be required by 
the company for vesting in it the property agreed to be hereby sold, 
and giving to it the full benefit of this agreement. 

5. All rent, taxes and other outgoings shall be paid by the 
vendors up to the date hereof, and, if necessary, an apportionment of 
outgoings shall be made between the vendors and the company. 

6. Until the completion of the purchase the vendors shall carry 
on the said business in trust for the company. 

7. The company shall accept, without investigation, the title of 
the vendors to the property agreed to be hereby sold. 

8. This agreement shall be filed with the Registrar of Joint Stock 
Companies before the said shares are allotted. 

As witness the hands of the vendors and the common seal of the 
company, the day and year first above written. 

The Schedule. 
{This toiU contain particulars of the leasehold hereditaments.) 

In reference to the above agreement the following points 
should be noticed : — 

1. The agreement, it will be observed, is made between 
the members of the firm and the company ; accordingly 
it cannot be executed until after the company has been 
registered, because until then the company does not exist. 

Sometimes it is deemed expedient to execute an agree- 
ment before the memorandum and articles of association 
are prepared, e,g,, where there is apprehension that a 
member of a firm, who has assented to the conversion, 
may change his mind unless bound by agreement at once. 
In such case the agreement will be made between the 
vendors and some person "as trustee for the intended 
company," and wiU recite the intention to form the com- 
pany, and provide that the memorandum and articles shall 
be in the form already approved or in such form as the 
vendors, or the majority, shall approve, and will specify 
the terms of sale as in the above agreement. 

2. In the above case the business is supposed to belong 
to three persons, but the agreement can readily be adapted 
to a case where the business belongs to a single person, or 
to a firm consisting of a greater or less number of persons 
than three. 
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3. Sometimes instead of specifying part of the property 
in the body of the agreement (clause 1), it is found more 
convenient to specify it all in the schedule. In such case 
clause 1 will provide for the sale and purchase of " the 
property specified in the schedule hereunder written," and 
particulars will be given in the schedule. 

4. In some cases the sale does not include all the assets 
of the firm, e.^., part of the ready money may be excluded, 
or some branch of the business, or some other asset, and 
sometimes the sale includes scarcely any property except 
the goodwill of the business, and possibly some pending 
contracts, or the business premises. 

5. If the vendors subscribe the memorandum of asso- 
ciation for the shares, clause 2 vnR require modification. 

6. In the above case the shares agreed to be taken by 
the vendors are to be deemed to be fully paid up, so that 
the partners will be free from all liability, i.e., the creditors 
of the company must look to the assets of the company, but 
they can have no claim against A., B. and C. personally. 
This freedom from liability, however, only applies to debts 
and liabilities incurred by the company subsequently to 
the conversion. As to the debts of the firm existing at 
the time of the sale, though as between the vendors and 
the company, the latter is, by clause 3 of the agreement, 
bound to pay, yet the creditors still retain their right to 
call on A., B. and C. to pay, and would no doubt enforce 
this right if the company failed to pay in due time. This 
liability of A., B. and C. will, however, in ordinary course 
of business, be got rid of very shortly by the payment of 
the debts by the company or by novation. 

7. Sometimes the vendors determine to accept part 
payment in fully paid up shares and part in debentures or 
biUs of exchange of the company. And sometimes it is 
provided that the share of one partner (e,g,, the wealthy 
partner who desires to withdraw) shall be paid for partly 
in shares, and partly in cash payable by instalments. In 
such cases the agreement must provide accordingly. 

8. As to clause 7 of the agreement. Upon the con- 
version of a business into a private company it is almost 
always provided that the company shall accept the title of 
the vendors without investigation. This saves needless 
legal expenses. 
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The Memorandum of Association. 

Contemporaneously with the preparation of the agree- 
ment the memorandum and articles of association must be 
settled. The memorandum of association is one of the 
documents which must be registered in order to form a 
company. It has to state : — 

1. The name of the proposed company, with the addi- 
tion of the word "limited" as the last word of such 
name. 

2. Whether the registered office of the company is to 
be in England, Scotland or Ireland. 

3. The objects of the company. 

4. A declaration that the liability of the members is 
limited. 

5. The amount of capital. 

As to the Name, 

Any name may be selected provided that it does not 
resemble too closely the name of another registered com- 
pany. 

Upon the conversion of a business into a private com- 
pany the style under which the business, prior to the 
conversion, has been carried on, is usually adopted with 
the addition of the word " limited." 

Thus, J. Smith and Company becomes J. Smith and 
Company, Limited, and Brown and Jones becomes Brown 
and Jones, Limited. But of course the name can be altered 
if thought fit. Sometimes the company is caUed by the 
name of the principal works of the owner of the business, 
e.^.. The Pad worth Ironworks, Limited.* 

As to the Registered Office, 

The office at which the documents relating to the for- 
mation of the company are to be registered depends on the 
intended situation of the registered office. If it is to be 
in England, the documents must be registered at the 
office of the Eegistrar of Joint Stock Companies at 
Somerset House. 

* In single ship companies {suprat p. 6), the company is gene- 
rally called after the ship, €.g.t ** The Ship Carmen, Limited/' or 
" The Steamship Garfield, Limited." 
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As to the Ohjecta of tlie Company, 

Great care has to be taken in stating them, for they 
cannot after the registration of the company be extended. 
Thus, if a company is registered with a memorandum of 
association which states the objects to be — " To purchase 
and carry on the business of an ironmonger, now carried 
on at , by A.," and it subsequently becomes 

desirable to purchase a rival business, it cannot be done. 
In order that this might be allowable the objects ought to 
include power " to purchase any other business of a similar 
character." 

As to the Capital. 

This is generally fixed at a sum slightly exceeding the 
aggregate amount of the shares, which under the agree- 
ment are to be issued to the vendors. Moreover, it is 
generally fixed in round numbers, e.g,^ in the above case 
(p. 17) the vendors are to take 1680 share8=:£15,800, 
and the capital is accordingly fixed at £16,000. 

If the members of the firm are seven or more in number, 
the capital can, if desired, be fixed at the exact amount of 
the shares which they are to have, and they will by the 
memorandum agree to take them all, but in any other case 
there must be some extra shares for the persons who 
subscribe the memorandum other than the vendor or 
vendors. 

These extra subscribers are only obliged to take one 
share apiece, but of course they may, if the vendors 
consent, subscribe for a greater number. However, they 
are rarely permitted to take many shares, lest they should 
interfere in the management. See further, tw/ra, p. 24. 
Sometimes the capital is divided into preference and 
ordinary shares. The following are cases in which such a 
division is sometimes stipulated for : (1) A wealthy mem- 
ber of a firm is desirous of retiring, but at the request of 
his partners agrees to leave part of his capital in the busi- 
ness. He, however, stipulates that the business shall be 
converted into a company, and that his share in the 
assets of the firm shall be paid for in preference shares. 
(2) A capitalist is willing to bring additional capital into 
a business. It is agreed that the business shall, in the 
first place, be converted into a company, and that he shall 
bring in the additional capital by subscribing for prefer- 
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ence shares. The rights of the preference shareholders 
will be defined by the articles of association. Ordinarily, 
the right is, to receive out of the profits a fixed dividend, 
e.^., ,£6 per cent, per annum, before any dividend is paid 
to the other shareholders. Sometimes, in addition to 
this, it is provided that if the company is wound up, 
the preference share capital shall be returned before 
any return of capital is made to the holders of ordinary 
shares. 

The memorandum of association must be subscribed, 
i.e,j signed, by at least seven persons, each of whom must 
take at least one share, and must write opposite his or her 
name the number of shares he or she takes. 

No one knows why the number seven was fixed by the 
Act as the smallest number capable of forming a company. 
It certainly seems rather irrational that seven persons who 
are willing to subscribe £7 by way of capital can register 
themselves as a company, but that three or four persons 
though willing to subscribe £7000, or any other sum, 
cannot. 

In his evidence before the Select Committee on the 
Companies Acts, 1862 and 1867, the Master of the Rolls 
said that he could see no reason why two or three persons 
should not be enabled to form a limited company just as 
well as seven ; and it is to be hoped that the law will be 
altered in this direction before long. See note at p. 26, 
infra. 

As the law now stands, if it is desired to convert into a 
private company a business belonging to an individual, or 
to a firm consisting of less than seven members, it is 
necessary to obtain the aid of a few friends, e.g., suppose 
the firm consists of three members, they will constitute 
three of the subscribers, and four extra subscribers must 
be obtained The services of extra subscribers are generally 
obtained without difficulty. Any person not under dis- 
ability will do. In private companies the extra subscribers 
are very commonly relations or clerks of the owner or 
owners of the business. Each must sign for at least one 
share, and cannot, in any event, be called on to pay more 
than the nominal amount of the share or shares so agreed 
to be taken. 

Sometimes the amount is paid by the owner or owners 
of the business. 
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The following is a copy of a memorandum of association, 
containing some of the ordinary clauses, and will show the 
reader the form such documents assume ; — 



Memorandum of Association of A., B. and Co., Limited. 

1. The name of the company is " A., 6. & Co., Limited." 

2. The registered office of the company will be situated in 
;£ngland. 

8. The objects for which the company is established, are : — 

(a) To carry on the business of an ironmonger in all its 
branches. 

(&) To acquire the business of an ironmonger, now carried on 
by Messrs. A., B. and Co., in partnership at Middlemarch, 
in the county of , and the goodwill thereof, and 

all or any part of the real and personal property of or 
belonging to or used in or about or in connection with the 
said business, and to undertake all or any part of the 
liabilities of the said Messrs. A., B. and Co. in relation 
thereto. 

{c) To acquire and undertake all or any part of the business 
assets and liabilities of any person carrying on a business 
altogether or in part similar to that of this company. 

{d) To purchase, take on lease, or in exchange, hire, or otherwise 
acquire any real and personal property, and any rights and 
privileges necessary or convenient for the purposes of the 
company, and, in particular, any land, buildings, easements, 
machineiy, plant, and stock-in-trade. 

(e) To borrow or raise money by the issue of or upon 
debentures, or in such other manner as the company shall 
think fit. 

(/) To make, accept, indorse, and execute promissory notes, 
bills of exchange, and other negotiable instruments. 

ig) To sell, improve, manage, develop, lease, mortgage, dispose 
of, or otherwise deal with all or any part of the property of 
the company. 

(h) To do all such other things as are incidental or conducive to 
the attainment of the above objects. 

4. The liability of the members is limited. 

5. The capital of the company is £16,000, divided into 1600 
tfliares of £10 each. 

We, the several persons whose names and addresses are sub- 
flcribed, are desirous of being formed into a company in pursuance 
of this memorandum of association, and we respectively agree to 
take the number of shares in the capital of the company set 
opposite our respective names. 
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Names, Addresses, and Descriptions of Subscribers. 

1- 

A., of 10, High Street, Middlemarch, Ironmonger 

B., of, &c 

C, of, &c 

William Jarvis, of, &c 

Henry Brown, of, &c 

Arthur Kobinson, of, &c 

Richard Carter, of, &c 



Dated this Ist day of July, 1881. 
Witness to the above signatures, 

William Clabke, 

14, Avenue Road, Middlemarch, 

Solicitor, 



Number of Shares- 
taken by each 
Subscriber. 



Note. 

It may be convenient here to draw attention in greater detail to 
the important suggestions made by the Master of the Rolls (see 
supra, p. 24) as to the f<Drmation of companies. These suggestions 
are contained in some of his Lordship's answers when examined 
before the Select Committee (1877) of the House of Commons on 
the Companies Act^, 1862 and 1867. The following are taken from 
the Minutes of Evidence : — 

Ans. 2258. I see no reason why persons might not contract to 
carry on business, either wholly free from liability beyond what 
sums they subscribed, if it were duly notified to their creditors ; 
or with a liability to a limited sum beyond what they subscribed ; 
or with wholly unlimited liability. I see no reason why three 
persons might not do that as well as seven, or why one person might 
not do it ; why he might not advertise, for instance, that he has 
put £10,000 into a concern, and will not be liable for a shilling 
beyond it. 

Q. 2259. You see no objection to that being allowed? Ans. 
If John Brown started a company " John Brown, Limited," and 
deposited a note with the Joint Stock Companies' Registrar that 
" John Brown, Limited " was a company consisting of John Brown, 
and that he had put £10,000 into it, and was. not to be liable for 
anything beyond that, I see no objection to that being allowed. 
Anybody dealing with " John Brown, Limited " would know that. 

Ans. 2278. I think they (the Companies Acts) do not go far enough; 
I think there should be perfect freedom of contract. I do not see 
why a man should embark his whole fortune in every trade into 
which he enters. If a man says, " I wish to establish a glass 
factory, and I will start it with £10,000, and give notice to all the 
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world that I will not be liable beyond that," why should the common 
law prohibit such a contract ? 

Q. 2279. But if the common law provides that a man entering 
into commercial transactions is liable, not only for the money he 
has in that particular business, but for all the money he holds in 
the world, does it not offer a person, under the Limited Liability 
Act, a privilege and advantage over him ? Ans. I think to that 
extent the Limited Liability Act improves the common law, which, 
to my notion, is barbarous, and not suited to a highly civilised 
country. 

Q. 2280. But, so long as the two laws exist, does it not give an 
advantage to the person under the Act? Ans. It improves the 
common law to that extent, by enabling him to contract in a way 
he could not under the common law, that is, by limiting his liability. 
The common law prevents freedom of contract. 

Ans. 2314. According to my view there is no natural law which 
makes a man liable beyond that which he has contracted for, and 
which the other party desires that he should be liable for. , 

Ans. 2347. I f>ee no reason why any number of persons might 
not make a company. 

Q. 2348. You mean less than seven ? Ans. Less than seven, 
or any other number. .... 

Q. 2349. But you would make them still corporations ? Ans. 
ITes, I think it is as good a way of dealing with them as any other ; 
and I would still put something behind their names, when limited, 
to show that they are limited ; so that everybody dealing with them 
should have express notice. 



The Articles of Association, 

The articles of association consist of a series of niles for 
the regulation of the business of the company, and have 
to be registered at the same time as the memorandum of 
association. 

They may contain such rules as the persons engaged in 
the formation of the company think fit 

It is not absolutely essential to register articles of asso- 
ciation, for the Companies Act, 1862, declares that, if no 
articles are registered, certain regulations contained in 
Table A. in the First Schedule to the Act shall be binding 
on the company and the members thereof. These regula- 
tions (commonly referred to as Table A.) rarely suit a 
private company, and the result is that very few private 
companies are formed without special articles of associa- 
tion. 

o2 
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The articles of a private company generally commence 
with a clause declaring that Table A. diall not apply, and 
providing that the directors shall forthwith affix the seal 
of the company to the agreement with the vendors of the 
business, and Shall carry the same into effect. Then 
follow clauses providing for various matters, of which the 
principal are the following : — 

Certificates. General meetings. 



Calls. 

Transfer of shares. 
Forfeiture and lien. 
Increase of capital 
Borrowing powers. 



Directors. 

Dividends. 

Accounts. 

Audit. 

Notices. 



It may be convenient to refer briefly to these in order. 

Gertificates, 

Each shareholder in a company is entitled to a certi- 
ficate of title to his shares, and these clauses provide for 
the issue. 

The form of a certificate is usually as follows : — 

A., B. and Co., Limited. This is to certify that A., 
of , is the registered holder of ten shares, oi £10 each, 
in the capital of the above-named company, and that upon 
each of the said shares the sum of £10 has been paid up. 

Given under the common seal of the company, this 
day of 

The common seal of the company was ^ — ^ 

affixed hereto in the presence of / \ 

) . (^^- 

> Directors. V 7 

Calls, 

These clauses declare who are to make calls on the 
shareholders, whether the directors, or the managers, or 
the shareholders assembled in genertil meeting, and what 
notice of a call must be given, &c. 

It will be borne in mind that a call cannot be made in 
respect of a share which by the terms of an agreement as 
above (p. 19) is to be " deemed to be fully paid up." 
And where a partly paid-up share is issued, e.//., a £6 
share with £5 credited as paid up (see supruy p. 18), only 
the balance can be called up. 
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Transfer of Shares, 

In the case of a private company the rules as to the 
transfer of shares require very careful consideration. 
Unless the regulations otherwise provide, a shareholder 
has a right to transfer his shares to any one, and he thus 
has the power of bringing into the company persons who 
may be insolvent or otherwise objectionable. 

Accordingly it is necessary to control this right. Now 
in an ordinary partnership a new member can only be 
introduced by the consent of all the partners, and in a 
private company it is generally desired to preserve this 
rule or to adopt one approximating to it. It is therefore 
commonly provided that no share shall be transferred to a 
stranger so long as any member is willing to purchase at 
the fair value ; that a member desiring to transfer shall 
give notice to the company ; that the company shall offer 
the shares to the other shareholders; that if within a 
certain period the company finds a purchaser the shares 
shall be transferred to him ; and that in case of difference 
the value shall be settled by arbitration. 

The rules as to how the shares are to be offered to the 
other shareholders vary much. Sometimes it is provided 
that the directors shall offer them (a) to the shareholders 
in proportion to the shares already held by them, or {h) to 
the shareholders successively according to the number of 
the shares held by them, or (c) to some particular share- 
holder or shareholders, e.g., the original owner 'or owners 
of the business, or (d) to the shareholders whose names 
are entered in a register in rotation, or (e) to the members 
successively in order settled by lot. 

Moreover, the rules as to the price to be paid vary con- 
siderably. Instead of the fair value it is sometimes 
provided that the price shall be a sum equal (a) to the 
amount paid up on the shares, with such addition or 
deduction as the company at half-yearly meetings fixes ; 
or (h) to the amount paid up with interest since the last 
ordinary meeting, less any interim dividend ; or (c) to the 
amount paid up with an addition proportioned to the 
average profits during a certain period. Where the sale is 
to be at the fair value, it is sometimes provided that not 
more than, say, ten per cent, beyond the amount paid uj) 
flhaU be awarded. 

Sometimes it is provided that during a limited period. 
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e.f/., five years, no share shall be transferred (a) without 
the consent of the holders of, say, three-fourths of the 
shares, or (b) without the consent of a particular person, 
e,g,y the original owner of the business. Liberty is very 
commonly given to the original owner or owners to transfer 
some of his or their shares without any restriction, even 
though the other shareholders may be fettered ; and it is 
not unusual to permit a shareholder to transfer to a son, 
daughter, husband, wife, brother, or nephew, or some of 
them. 

Sometimes greater freedom is permitted, and it is merely 
provided that the directors may refuse to register a transfer 
where they are of opinion that the transferee is not a 
desirable person to admit to membership, but in most cases 
more elaborate provisions are inserted. 

"Ihe terms of the transfer clauses depend materially on 
the special circumstances, e.g,, where the conversion is 
effected with a view to gradually withdrawing, the capitalist 
would have free right to transfer. 

Transmission of Shares, 

Provision has to be made for death, bankruptcy, liquida- 
tion, &c. 

As regards death. 

It is usually provided that the executors or administra- 
tors of a deceased shareholder may be registered as the 
holders of his shares or may transfer them. Accordingly, 
where a member dies, his personal representatives will 
deal with his shares as directed by his will (if any) or 
otherwise as may be arranged. Sometimes their right 
of transfer is restricted, e.g., to sons, daughters, or 
widow of the testator or intestate, and it is provided that, 
before a transfer can be made to any other person, the 
shares must first be offered to the shareholders as above 
(p. 31). Occasionally the company is empowered, within 
a limited period after the shareholder's death, to require 
the representatives to sell to the company's nominee at 
the fair value. But in general the personal representa- 
tives are not much fettered. 

As regards bankruptcy and liquidation. 

Where a shareholder becomes bankrupt, the law provides 
that the right to transfer his shares shall vest in the trustee, 
to the same extent as the bankrupt or liquidating debtor 
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might have exercised the same if he had not been bank- 
rupt or liquidated. This must be borne in mind, for it 
follows that the trustee's right of transfer cannot be 
fettered to a greater extent than the shareholder's right ; 
^.^., if the shareholder have a free right of transfer, the 
trustee cannot be compelled before transferring to give the 
^ther shareholders the option of purchasing. However, in 
A private company, the shareholder's right of transfer is 
generally a good deal fettered, and the trustee is fettered in 
like manner. 

As regards lunacy. 

Special provision is usually made for this, and in most 
X5ases the committee is authorised or required to transfer. 

As regards marriage. 

It is sometimes provided that the shares of a married 
woman shall be considered her separate property and may 
be dealt with accordingly, or that the husband may with 
the approval of the directors be registered as the holder, 
4)r that on the marriage of a female shareholder the com- 
pany may compel the transfer of her shares to its nominee 
.at the fair value. 

Lien on Shares, 

It is generally provided that the company shall have a 
lien on the shares of each member for all moneys due from 
him, and that if he makes default in paying the same, after 
4ue notice, the shares may be sold and the proceeds applied 
in satisfying the lien and the balance paid to him. 

Forfeiture of Shares, 

The forfeiture clauses are important for the purpose of 
enforcing the payment of calls. When a caU made on a 
member is not duly paid, the directors can bring an action 
in the name of the company for the amount, but this in- 
volves expense, risk, and delay. Instead, therefore, of 
4oing this, the directors give notice to the member that if 
he does not pay. the amount due his share will be for- 
feited. This generally secures the payment of the amount 
^nd prevents litigation. Sometimes, however, in a private 
•company forfeiture clauses are not inserted, or it is pro 
vided that they shall not apply to shares held by the 
original owner or owners of the business. 

Increase of Capital, 

These clauses are of great importance. Suppose a com- 
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pany to start with a capital of X50,000, divided into 500O 
shares of £10 each, all of which, except perhaps 50 or so, 
have been issued as fully paid up to the person or persons 
from whom the business of the company was purchased. 
Perhaps it may subsequently be found that the working 
capital of the company is too small, and it may be con- 
sidered desirable to obtain, say, JBl 0,000 more. In such 
case the capital will be increased by the creation of 1000 
new shares of J&IO each, and if the existing members are 
willing to take the new shares they will be allotted to them^ 
or if preferred, they can be offered to their friends or to 
the public by advertisement. Sometimes it is provided 
that, except the shares taken by the subscribers to the 
memorandum of association and those to be issued to the 
vendors, no shares (either in the original or any increased 
capital) shall be issued to strangers until the members 
have been given the option of taking them, e.g., in one of 
the modes stated above (p. 29). 

The terms of allotment will depend on the wants of the 
company. Thus, if the JBl 0,000 is wanted at once, the 
applicants for shares wiU be required to pay up, say, £^ 
per share on application and the balance on allotment ; or 
if only part of the amount is wanted at once, it may be 
stipulated that so much per share shall be paid down and 
the balance by instalments at fixed dates, or when called 
for. 

It is extremely desirable in the articles to give power* 
upon an increase of capital to create preference shares. 
If this power is not given by the articles, or by the memo- 
randum of association, it cannot subsequently be obtained. 

The mode in which the capital is to be increased, Le.r 
how the new shares are to be created, will be determined 
by the articles. In the case of a private company, it is 
usually given to a general meeting, but it is generally pro- 
vided that the shareholders shall have the option of taking 
the new shares in proportion to the number of the shares 
held by them respectively. In such a case the power will 
be exercised by passing a resolution, e.g. — 

" That the capital of the company be increased to £ 
by the creation of 2000 new shares of XIO each." 

A printed copy of the resolution must be filed with the 
Registrar of Joint Stock Companies, and a formal notice 
of the increase must be given to him. 
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Borrowing Powers, 

These require careful consideration. In a private com- 
pany it is not unusual to give an unlimited power of 
borrowing to the directors. Sometimes, however, they 
are empowered to borrow any sum not exceeding a maxi- 
n^um amount, e.g.^ £10,000. Occasionally they are only 
empowered to borrow with the consent of a general meet- 
ing, i.e., of the majority of the shareholders present in 
person or by proxy at a meeting. In connection with the 
power to borrow the power to mortgage wiU be conferred, 
for it may be impossible to borrow without giving a 
charge on the property of the company. 

The ordinary mode of securing money lent to a com- 
pany is by the issue to the lender of a debenture, which 
is an instrument under the seal of the company, whereby 
the company binds itself to pay to the lenders a sum of 
money on a certain day with interest in the meantime. 
Sometimes it contains a statement that the said sum shall 
be a first charge on the property of the company, both 
present and future. In such case it is called a mortgage 
debenture, for it takes effect as an equitable mortgage. 
In order to obtain the sum wanted, it may be necessary 
to issue a number of debentures, e,g., 100, each for £50 ; 
in such case each debenture will state that " this is one 
of a series of 100 like debentures, which rank^an' passu 
as a first charge on the property of the company both pre- 
sent and future." 

If a company makes default in payment of the interest 
or principal of a debenture, the owner can bring an action 
for the amount due, and if it is a mortgage debenture, he 
can have the property of the company sold and applied in 
discharge of the amoimt due. Sometimes mortgage deben- 
tures are secured by a mortgage to trustees. If , in any 
case, it is determined to borrow money on debentures, it 
is usual in a private company to offer the debentures to 
the shareholders in the first place. If they decline to 
advance money the directors will seek it elsewhere. 

Neither the directors or the members of a company are 
imder any disability to lend money to it. 

General Meetings, 

These clauses provide for meetings of the shareholderp. 
In private companies it is usually provided by the articles 

c3 
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of association that every share shall give the holder one 
vote. Such a provision generally gives the person or 
persons really interested in the company ample control 
over its affairs. Thus, suppose the case of a firm consisting 
of three persons, who transfer their business to a company 
in consideration of 2000 shares, and that the four extras 
persons who subscribed the memorandum of association 
(see supra, p. 24) thereby agreed to take one share apiece. 
It is obvious that these extra subscribers, with only four 
votes between them, have no power of interference as 
against the 2000 votes of the other shareholders. 

Directors. 

Companies are generally managed by directors, and, , 
where a business is converted into a private company, it 
is usual to provide that the original owner or owners, or 
some of them, shall be the directors. Sometimes it is 
provided that the owner or owners shall be entitled to 
hold office for a term of years, or for life, provided he or 
they continue to hold a certain number of shares ; and 
sometimes an owner is empowered at any time, and from 
time to time, to appoint and remove directors, or some of 
the directors. Occasionally an owner is empowered to 
authorise his executors or trustees, whilst holding a certain 
number of shares, to appoint directors. Where the owner 
or owners hold office on special terms, in conjunction with 
other directors appointed by themselves or otherwise, they 
are generally described in ^the articles as " the governing 
directors," or "the permanent directors," or "the life 
directors," whilst the other directors are called the ordinary 
directors. Sometimes it is provided that all or some of 
the directors shall retire each year, and the company in 
general meeting is authorised to fill up the vacated offices, 
the retiring directors being eligible for re-election. The 
effect of this is, that the majority of the votes controls the 
election. In the case of single ship companies (supra, 
p. 6), the original owners, or some of them, or some 
firm in which they are interested, are usually appointed 
managers upon special terms, and subject to the control 
of the company in general meeting. Where this is done, 
the articles generally provide that the company may at 
any time appoint directors, and determine their rotation, 
(jualification, remuneration, &c. 
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In the case of public companies the difficulties of 
management are very great. The directors rarely hold 
more than a small proportion of the shares of the com- 
pany, and the result is that they exert themselves much 
less than the members of an ordinary firm. But in the 
case of a private company there is no such difficulty as to 
management, at any rate, so long as the original owners of 
the business remain directors of the company and hold the 
^eater part of the shares. They trade with their own 
money. The company is but the continuance of the 
firm. If profits are made they pocket them; if losses 
•occur, they must be met out of assets which they have 
personally supplied. In the case, therefore, of a private 
company there is no fear that the directors will be 
negligent of their duties or careless of the interests of the 
concern. 

Powers of Directors. 

It is usual to insert a clause in the articles empowering 
the directors * to exercise all such powers, and do all such, 
things as the company can exercise and do, and are not 
required by the articles or by law to be done by the com- 
pany in general meeting. For all practical purposes such 
& clause enables the directors to carry on the business of 
the company just as if it were their own business. They 
have merely to censider whether the company has power 
to do a given thing, and if so they can do it in the name 
of the company. Whether the company can do it depends 
in most cases on the terms of the memorandum of associ- 
ation; e.^., the company can do any thing which is specified 
in its memorandum among its objects, and also anything 
which is reasonably necessary or incident to carrying its 
objects into efiect. If the business is to be carried on by 
B, manager instead of by directors he will be given similar 
powers. 

Besides giving a general power as above, it is generally 
-deemed expedient to give various special powers, e.^., to 
appoint and dismiss managers, agents, &c., to bring actions, 
&c., to buy and sell, to enter into contracts, &c. These ex- 
press powers are given because persons dealing with direc- 
tors like to see that the articles expressly authorise proposed 

* In " single ship companies " these powers are usually vested in 
the managers, sujpra, p. 6. 
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transactions. Moreover the directors like to see their 
powers set out in black and white. 

Dividends, 

In a private company the power of declaring a dividend 
is generally given to the company in general meeting. 

Accounts. 

The articles always provide for the keeping of the 
accounts of the company, and also for an annual account 
of payments and receipts and a balance-sheet. Sometimes- 
the accounts are made up half-yearly. 

Audit. 

Whether the accounts are to be audited by outsiders or 
not will depend on the views of the persons fonning the 
compgmy. 

Notices. 

The articles should provide for the service of notices on. 
the shareholders. It is important to have a prescribed 
mode of giving notice, because the regulations generally 
require notice to be given upon various occasions, e.g.y 
upon a call being made, before forfeiture of a share, of a 
general meeting. 



Completion of Conversion. 

When the memorandum and articles of association have 
been prepared they should be printed and executed. The 
mode in which the memorandum is to be executed can be 
seen by referring to the form given above (p. 26), where 
it will be observed each member signs his name in the 
presence of a witness. The articles of association must 
be executed by the same persons who sign the memoran- 
dum, and the signatures must be duly attested. The 
memorandum and articles of association, having been exe- 
cuted, must be forwarded to London (if the registered 
office of the company is to be in England), and presented 
to the Registrar of Joint Stock Companies (whose office is 
at Somerset House, Strand) for registration. At the same 
time the fees will have to be paid and stamps to the pre- 
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scribed amount impressed on the documents. The memc- 

randum must have a IQs, deed stamp, and it must also 

be stamped in proportion to the nominal capital of the 

company, according to the following table : — 

£ 8. d» 

Where capital does not exceed £2000 2 

Where capital exceeds £2000 the sum o£ £2 ; and also 
For every £1000 of nominal capital, or part of £1000, 

after the first £2000, up to £5000 1 

For every £1000 of nominal capital, or part of £1000, 

after the first £6000, up to £100;000 5 

For every £1000 of nominal capital, or part of £1000, 

after the first £100,000 10 

But not more than £50 is to be charged in any case. 

Hence, if the capital is £20,000, the duty will be 
£8 \b8. 

The articles of association require a 10s. deed stamp and 
a 58, registration stamp. 

The documents having been duly stamped and appear- 
ing to have been properly executed and in due form, the 
registrar will file them and give a certificate under his 
hand, stating that the company is incorporated and is 
limited. The Act provides that upon the issue of the 
certificate the company shall come into existence as a 
body corporate — an artificial person quite distinct from its 
members. 

Immediately after the issue of the certificate, notices in 
writing, stating where the registered ofiice of the company 
is, and signed by the secretary or some other person on 
behalf of the company, should be given to the registrar. 

As soon as may be after the incorporation of the com- 
pany, the directors will assemble at a board meeting and 
will pass a resolution : — 

" That the agreement referred to in clause of the 

articles of association be adopted, and that the seal 
of the company be affixed thereto." 

This resolution will be recorded in the minute-book, 
and the agreement will be duly executed by all parties. 

As every agreement for the issue of fully or partly paid- 
up shares for a consideration other than cash, must (under 
the Companies Act, 1867, s. 25) be filed with the Registrar 
of Joint Stock Companies, it is usual to execute such an 
agreement as above in duplicate or triplicate. The cojDy 
intended to be filed must be sent to the office of the regis- 
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trar duly stamped, i.e., with a 10«. deed stamp, and a 58, 
registration stamp must there be impressed. It will then 
be filed. Care must be taken that the agreement is filed 
before the shares are issued to the vendor or vendors, 
otherwise they will involve them in serious liabilities. 

At the time fixed by the agreement for the completion 
of the purchase, the property will be made over to the 
company. In order to effect this, deeds will be executed 
assigning the leasehold and freehold premises (if any) to 
the company. A deed assigning the goodwill and the 
benefit of all contracts and agreements will also be exe- 
cuted, and the company will be put in possession of the 
«tock-in-trade and other chattels and effects. At the same 
time resolutions wiU be passed by the directors for the 
issue to the vendors (i.e., to themselves) of paid-up shares, 
pursuant to the agreement, and the certificates of title to 
such shares will be made out and, having been duly exe- 
cuted under the seal of the company, will be hgmded over 
to the vendors. 

These arrangements having been effected the conversion 
is complete, and it only remains to give notice thereof to 
any persons whom it may concern, e.g., to the creditors 
and debtors of the firm. The notice wiU state that the 
business has been converted into a company, and that the 
company will henceforth carry on the concern. Some- 
times a circular is sent to customers asking for a con- 
tinuance of favours. 

It may here be mentioned that where a business belong- 
ing to a firm has been converted into a company, in ac- 
cordance with the old plan as above described, the firm 
dissolves, and a settlement of affairs having been come to, 
a deed of mutual release is generally executed. 
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CHAPTER ni. 

CONVERSION IN ACCORDANCE WITH THE NEW PLAN. 

1. The Deed of Settlement 

AVe shall now proceed to explain the mode in which 
the conversion of a business into a private company is 
effected in accordance with the new plan ; and it will be 
-assumed that the business to be converted is that above 
^p. 17) mentioned. 

The first step is to settle the preliminary matters there 
mentioned, namely, the value of the concern, and whether 
the shares are to be fully or only in part paid up. This 
having been done, the deed of settlement must be pre- 
pared. 

The parties to this deed will be (1) the owner or owners 
■of the business, (2) a trustee (some outsider with whom 
the covenants will be made), (3) the other persons who 
jare to join in order to make up the number to seven or 
more. The formal parts of the deed will be as follows : — 

This Indenture, made the day of , between A., B. 

And G. of the first part, D. of the second part, and the several 
persons who have signed their names and affixed their seals, and 
who shall hereafter sign their names and affix their seals to these 
presents of the third part, WITNESSETH that each of the several 
persons parties hereto of the first and third parts respectively so far 
as relates to the acts and deeds of himself and herself respectively, 
and his and her respective heirs, executors, and administrators, doth 
hereby for himself and herself respectively, and for his and her 
respective heirs, executors, and administrators, covenant with the 
«aid D. (as trustee on behalf of the others of them), his executors, 
administrators, and assigns, and also as a separate covenant with 
each of the others of them, and his or her executors, administrators, 
and assigns, that the several persons parties hereto of the first 
and third parts respectively, and the several other persons who 
fihall become members of the company in manner hereinafter men* 
tinned, shall while holding shares in the capital of the company be 
And continue (until dissolved under the provisions in that behalf 
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hereinafter contained) a Joint Stock Company under the name 
hereinafter specified, and that such company, and the members- 
thereof, shall be subject to the regulations following (that is to 
say):— 

[Here will follow the regulations.] 

In Witness whereof the said parties to these presents have here- 
unto set their hands and seals the day and year first above 
written. 



[Signatures and Seals- 
of A., B., C. & D.] 



Signed, sealed, and delivered by the above-named A., B., C. & D. 
in the presence of — 

[Signature of witness.] 



Attesting 
witness. 


Signatures and addresses of the 
parties hereto of the third part 


Number of shares 

taken by each of the 

parties hereto of the 

third part. 




W. of 


One. 




X. of 


One. 




Y. of . 


One. 




Z.of 


One. 



The regulations to be inserted in tlie deed will consist 
of a series of clauses numbered consecutively, and will 
include the following : — 

1. Interpretation clause. This will declare, among 
other things, that "the company" means the company 
hereby constituted. 

" The members " means the holders for the time being 
of shares in the capital of the company. 

" The registration of the company " means the registra- 
tion of the company, pursuant to Part VII. of the Com- 
panies Act, 1862. 

2. The name of the company shall be A., B. and Co. 
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3. The objects for which the company is established are:- 

[Here they will he stated as in a memorandum of 

OMOciation,^ 

4. The capital of the company is £16,000, divided intO" 
1,600 shares of XI each. 

5. Until after the registration of the company there 
shall not at any time be more than twenty membera 
thereof. 

6. The said A. shall be entitled to 790 shares, and each 
of them, the said B. and C, to 395 shares in the capital ;, 
and each of the several other persons, parties hereto, of the 
third part, shall be entitled to the number of shares in the 
capital set opposite his signature hereto. 

7. The assets specified in the first schedule hereto shall 
be brought into the joint stock by the said A., B. and C, 
and sh^ be taken to be of the value of £15,800, and 
accordingly the shares, to which they are to be entitled as 
aforesaid, shall be deemed to be fully paid up. 

8. This will provide that the company shall undertake 
the liabilities specified in the second schedule and indem- 
nify A., B. and C. 

9. This will provide for the transfer of the property to 
the company, subject to the liabilities, and that, in the 
meantime. A., B. and C. shall hold it in trust for the com- 
pany. 

Tie remaining clauses as to certificates, &c., will be 
as if they were the articles of association (supra, p. 28),. 
but with some slight modifications, of which the following 
may be mentioned : — 

(a) Table A need not be excluded, for it will not 
apply. 

{b) Provision should be made for keeping a register of 
members and numbering the shares and making minutes 
of proceedings. 

(c) The effect of the transfer of a share should be stated, 
and persons becoming shareholders before the registration 
of the company should be bound to execute the deed if 
required. 

\d) Power should be given to dissolve by special 
resolution ; to a general meeting to change the company's- 
name ; to alter the regulations by special resolution. 

(e) Where requisite (e.^., in clause as to common seal or 
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share warrants) any clause will be qualified by the iutro* 
duction of the words " after the registration of the com- 
pany/' 

The first schedule will specify the assets, and the secpnd 
the liabilities, either in general terms or in more or less 
detail, or by reference to books. 

The deed must be carefully framed, more especially in 
order that the concern may thereby be duly constituted as 
an imincorporated joint stock company, capable of being 
registered imder Part VET. of the Act of 1862. See 
further as to this, the note at p. 45, infra. It is not 
necessary, but it is convenient to print the deed for execu- 
tion : by so doing, clerical and other errors are more likely 
to be noticed, and as members will certainly require printed 
copies for use, it seems as well to have the document printed 
at once. The copy for execution should be printed on 
parchment, and after execution should be deposited with 
the company's bankers or elsewhere in safe custody. The 
deed requires a 10«. deed stamp, as in the case of an 
ordinary partnership. 

Upon the execution of the deed, the company is con- 
stituted as a common law joint stock company, t.e., a 
partnership of a special description. 

Immediately after the execution of the deed, the 
directors should enter the names of the shareholders in a 
register-book, which should show the number of shares 
taken by each, and the distinguishing number of each 
share. 

The assets should then be transferred to or vested in 
the company, as to chattels by delivering, and as to other 
property by conveyance or assignment. Any ^o,^ re- 
quired should be stamped with a 10s. deed stamp, but no 
ad valorem duty is payable on the transfer. 



2. Registration and Completion. 

The next step is to hold a general meeting of the share- 
holders. The notice can be issued immediately after the 
execution of the deed of settlement, and will run as 
follows : — 

Notice is hereby given that an extraordinary general meeting 
of the members of A., B. & Co. will be held at ^ on the 
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— day of f at o'clock, for the purpose of considering, 

and, if thought fit, passing the following resolution, namely: 

"That the company be registered under the Companies Acts, 

1862 to 1880, as a company limited by shares, and that for that 

purpose the company's name be changed to A., B. & Co., Limited.^ 

Dated, &c. 

, Secretary, 



»» 



At the meeting it must be seen that the proper number 
of shareholders requisite under the deed to constitute a 
meeting is present, and the resolutions should be passed 
unanimously, or at any'rate by a three-fourths majority,* 
iind minutes of the proceedings at the meeting vdll be 
made and entered in a minute-book and signed by the 
chairman. Application must then be made to the Kegis- 
trar to register the company. The form of application 
will- state that — 

A., B. & Co., a company constituted by deed of settlement dated 

^he day of , desires to register itself as a company limited 

bj? shares, under the Companies Acts 1862 to 1880, by the name of 
A., B. & Co., Limited, and for that purpose presents the imder- 
mentioned documents for registration under the said Act. 

Dated, &a 

Documents presented for registration with the foregoing applica- 
-tion : — 

(1.) Copy of the deed of settlement constituting the company. 

(2.) List of the members of the company, made up to the 

day of . 

(3.) Statement showing the nominal capital of the company, its 
division into shares, the number of shares taken, and 
the amount paid on each share ; also the name of the 
company, and the situation of its registered office. 

{4.) Copy of resolution of the company assenting to its registra- 
tion as a limited company, and admng the word 
" Limited " to its name. 

(5.) Statutory declaration by two dii-ectors of the company, 
verifying the particulars set forth in the above documents. 

The application should be signed by a director, secre- 
tary, or other duly authorised oflficer. 

The copy of the deed (1) can be in writing or in print. 
The list of members (2) and the statement (3) must be 

* No company is to register as a company limited by shares, under 
Part VII. of the Act of 1862, unless an assent to its so registering is 
jgiven by a majority, consisting of not less than tl^ree-fouiths of such 
of its members as may be present personally or by proxy, where 
proxies are allowed, at some general meeting summoned for the 
purpose ; and in computing the majority at a poll, regard is to be had 
to the number of votes to which each member is entitled. 
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framed in accordance with sect. 183 of this Act. Eaclr 
of the documents requires a 58, registration stamp, and 
(3) must be stamped in proportion to the capital, as in the 
case of a memorandum of association. 

These things having been done, the Registrar will issue- 
a certificate, stating that the company is incorporated 
under this Act and is limited, and thereupon the company 
becomes incorporated accordingly, and the conversion iS' 
complete.* 

By virtue of this Act, all the property of the company 
at the date of registrq^tion passes to and vests in the com- 
pany as incorporated for all the estate and interest of 
the company therein. Accordingly, if before registration 
the property was transferred to the company, no further 
conveyance or transfer is requisite, but where the regis- 
tration is effected before the transfer of the property, or 
some part of it {e,g,, freeholds and leaseholds), the transfer 
will be completed after the registration. No ad valorem 
duty is payable on the transfer. 

After the registration the company will stand as nearly 
as may be in the position in which it would have stood 
if this conversion had been effected in accordance with the 
old plan, and the deed of settlement will be regarded as- 
is memorandum and articles of association amalgamated, 
and will operate accordingly. See sects. 192 to 196 of 
this Act. 

The principal object of the new plan is, to avoid the 
heavy expense in respect of ad valorem duty which the 
old plan very commonly entails. Under that plan the 
conversion is effected pursuant to an agreement for sale, 
(ante, p. 19), and accordingly any conveyance or transfer 
executed is chargeable with ad valorem duty at the rate of 
10^. per cent, on the consideration. When the considera- 
tion is large the duty is onerous, e,g,, in the case of 
£100,000 it is .£560, and in some cases the dxity amounts- 
to several thousand pounds. This is felt to be a hard- 
ship, for in substance the same persons are both vendors and 
purchasers : and the new plan is adopted in order to' 
escape the hardship. Where a business is to be converted 
into a private company, and any considerable part of the 



* The first case of conversion in accordance with the new pliu- 
was effected under the advice of the writer. 
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iissets consists of freehold or leasehold property, or debts, 
patent rights, or other property not passing by manual 
•delivery, it generally seems expedient to adopt the new 
plan.* But where the assets consist almost exclusively 
of chattels there is no reason for adopting the new plan, 
for the chattels can be handed over pursuant to the agree- 
ment for sale, and in that case no duty will be payable. 
In like manner, there is no reason for adopting the new 
plan when the assets consist of ships, for no ad valorem 
Juty is payable on the transfer of a ship registered under 
the Merchant Shipping Act. 

* It is now becoming by no means uncommon for partners or 
intending partners, who contemplate the possibility that it may be 
<le8irable at some future time to convert their business into a private 
^company, to adopt a deed of partnership framed in accordance with 
the new plan. This can be done without introducing any additional 
partners, for a common law joint stock company may consist of less 
than seven members. 

The advantage of this scheme is, that, if at any time it becomes 
desirable to convert the concern into a private (limited) company, 
the conversion can be effected with the greatest facility. For no 
new deed of settlement or memorandum and articles are required ; 
no valuations or accounts with a view to conversion need be made 
or taken ; and no disturbance of rights or liabilities will be occa* 
fiioned. The parties have merely to pass a resolution to register 
And proceed in the manner above stated (p. 43), and in due course 
the certificate of incorporation will be issued. But it should, of 
course, be borne in mind that before registration the number of the 
shareholders must be made up to seven, as a company cannot 
register under the Act unless there are seven or more members : 
this will be effected by transferring a share apiece to some rela- 
tions or clerks of the members of the firm. Until registration the 
partners can cany on the concern just as if it was an ordinary part- 
nership. 



NOTB. 

Aito registration under Part VII, of the Companiet Actf 1862. 

In order that a company may be registered under Part YII. of 
the Companies Act, 1862, it must be ** duly constituted by law," and 
must consist of seven or more members, and it may therefore be 
convenient here to show that a company formed as above mentioned 
is entitled to be registered. 

Accjrdin}^ to the conunon law of England, there c^n be no doubt 
that a joint stock company may be constituted by deed. This is the 
mode in which ordinary partnerships are usually constituted, and in 
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the eye of the law a company is a partneraliip of a special kin(1, th^- 
principal difference being that the shares are transferable without^ 
the consent of all the partners. 

The difference was stated by the late Lord Justice James, in 
Smith v. Anderwoj 15 CD. 273 (decided in 1880), thus: ''Air 
ordinary partnership is a partnership composed of defioite indivi' 
dualsj bound together by contract between themselves to continue^ 
combined for some joint object, either during pleasure or during a- 
limited time, and is essentially composed of the persons originally 
entering into the contract with one another. A company or associ' 
ation (which I take to be synonymous terms) is the result of an 
arrangement by which the parties intend to form a partnership which 
is constantly changing ; a partnership to-day consisting of certain 
members, and to-morrow consisting of some only of those members 
along with others who have come in, so that there will be a constant 
shifting of the partnership, a determination of the old and a creation 
of a new partnership ; and with the intention that, so far as th^ 
partners can, by agreement between themselves, bring about such a 
result, the new partnership shall succeed to the assets and liabilitiea 
of the old partnership." 

Common law joint stock companies were formed in large numbers 
before any Act for the registration of companies was passed. They 
were usually constituted by an instrument called a deed of settlement, 
and there can be no doubt of their validity at common law. See 
Lindley, 4th ed. p. 191 ; Smith's Mercantile Law, 8th ed. p. 61 ; 
Wordsworth on .Joint Stock Companies, 6th ed. p. 247. 

But after the Registration Act of 1844 (7 & 8 Vict. c. 110), such 
companies, whether small or large, could no longer be fenced, for 
commercial purposes or profit, by deed merely : they were required 
io register : for the Act was to apply to every joint stock company 
as thereinafter defined, and the definition included " every partner- 
ship whereof the capital is divided or agreed to be divided inio shares, 
and BO as to be transferable without the express consent of all the 
co-partners." However, this Act was repealed by the Companies 
Act, 1862, and the only restriction which that Act places on the 
common law right to form a company is contained in section 4, 
which provides that no company, consisting of more than twenty 
members, shall be formed after the commencement of the Act for 
the purpose of carrying on any business that has for its object the 
acquisition of gain, unless it is registered under the Act, or is other- 
wise formed, as therein mentioned. So that as regards the formation 
of companies consisting of less than twenty members the conmion 
law is restored. 

The Joint Stock Companies Act, 1857, only allowed the registra- 
tion of companies (not formed thereunder) where they had been 
*'duly constituted by law prior to the passing of this Act,'* but the 
Act of 1862 (section 180) allows every company existing at the 
commencement of the Act, and " any company hereafter formed in 
pnrsuance of any Act of Parliament other than this Act, or of letters 
patent, or being a company engaged in working mines within and 
subject to the jurisdiction of the Stannaries, or being otherwise duly 
eongtUiuted by law, and consisting of seven or more members " to 
■register. But a company cannot register as a company limited by 
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shares imless it is " a joint stock company " as defined by section 181 
of the Act, viz,, ** a company having a permanent paid-up or nominal 
capital of fixed amount .... and formed upon the principle of having 
for its members the holders of shares in such capital .... and no 
other persons " or possessed of certain other characteristics therein 
mentioned. 

However, a company formed as above mentioned (p. 39, et aeq,) 
comes within this definition ; and, as we have already seen, it can, 
if consisting of less than twenty members, be " duly constituted " by 
deed of settlement. 

This is the view which has been taken by the Registrar of Joint 
Stock Companies, and s. 192 of the Act makes the certificate of in- 
corporation issued by him conclusive evidence that a company is 
authorised to register. 
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CHAPTEK IV. 

HINTS AS TO THE MANAGBMBNT AFTER CONVERSION. 

It may be convenient, in conclusion, to state some of the 
points which have to be borne in mind in carrying on the 
business after the conversion.* 

Minutes, 

The Act requires every company to cause minutes of 
SiW resolutions and proceedings of meetings of the com- 
pany, and of the directors or managers of the company, in 
cases where there are directors or managers, to be duly 
entered in books to be from time to time provided for the 
purpose. Accordingly, books must be provided by the 
directors and minutes entered. The following will give 
fiome idea of the mode in which a minute is entered : — 

Meeting of the directors held the day of 

Present Mr. A., Chairman of the Board, and Messrs. B. & C. 

A contract for, &c., between the Company and Messrs. 

X Y. Z., having been read, it was resolved unanimously, 

That the same be approved and that the seal of the 

company be affixed thereto \or that the same be 

signed by the chairman on behalf of the company]. 

A letter from Mr. having been read, containing 

an offer to, &c., resolved, 

That the said offer be accepted, and that the secretary 
do give notice of such acceptance to Mr. , 

by letter. 
Eesolved, 

That Mr. be and he is hereby appointed 

manager of the company upon the terms mentioned 
in the letter to him from the secretary of the 10th 
inst., of which the following is a copy. 



* For further information, see the writer's work, intituled **The 
Shareholders and Directors' Legal Companion.' 
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The minute may, if desired, state by whom a resblution 
was proposed and seconded. 

Secretary, 

A company generally has a secretary, whose duty it is, 
among other things, to keep the minute-books of the 
company. Sometimes in a private company one of the 
directors or the manager acts as secretary. 

Qitorum. 

Where a company is managed by directors, the articles 
lix how many d&ectors assembled at a meeting shall be a 
quorum, t.e., how many shall be able to act on behalf of 
the company. K there are five directors it is common, in 
the case of a private company, to provide that two or 
three shall form a quorum. Of course it would be very 
inconvenient if nothing could be done without the 
presence of all the directors. Sometimes a director is 
authorised to vote by proxy. 

Committees. 

The directors are almost always given power by the 
articles to delegate all or any of their powers to com- 
mittees, consisting of such member or members of their 
body as they think lit. 

A great deal of the business of a company is usually 
transacted by committees, and where there are few direc- 
tors the committee commonly consists of a single director. 
The committee will be appointed by resolution of the 
directors, e.^., 

" That Mr. A. be appointed a committee, with full 
power to settle with Messrs. the terms on 

which the company will supply them with 
during the ensuing year." 

Contrdcts. 

The directors of a company are generally given power 
Tjy the articles to contract on behalf of the company. All 
contracts should be made in the name of the company, 
or by the directors or one of them, " on behalf of " the 

D 
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company. Thus, in the case of a f onnal contract, it will 
run thus : — 

An agreement dated, <&c, between of the one 

part, and the Company, Limited, of the other part, 

whereby it is agreed as follows [here will follow the stipu- 
lations], and the conclusion will be, " As witness the hand 
of the said and the seal of the company the day and 

year first above mentioned." 

Or it may run thus: — 

An agreement, dated, &c., and made between of 

the one part, and A., B. and C, the directors of the 
Company, Limited, on behalf of that company of the 
other part, whereby, &c. ; and the conclusion will be, 
" As witness the hands of the parties hereto," &c. 

If the directors appoint one or more of their body to 
be a committee with power to enter into a contract, the 
committee can make the contract in the name or on behalf 
of the company. If the directors authorise the secretary, 
or any other person, to make an offer (e.^., for the purchase 
of goods) to some person on behalf of the company, and 
such person accepts the offer, there is a binding contract, 
just as in the case of ordinary individuals. 

Negotiations on behalf of a company should always be 
expressed to be on behalf of the company, e.^., "the 
company offer you," &c. ; or, " I am directed to offer 
you on behalf of the company," &c. and a person acting 
in such negotiations for the company should add the 
words " for the Company, Limited," after his signature. 
The words are very commonly impressed by means of a 
hand stamp. 

But sometimes it may be desirable for a director or some 
other person to act on the company's behalf in some 
particular matter without disclosing his agency. There 
is no objection to this, and the company will be entitled 
to the benefit of what is so done. But, of course, a person 
so acting will be personally liable, c.^., on a contract 
entered into by him ostensibly on his own behalf, but 
really for the company. However, the company will be 
bound to indemnify him. 

It is not essential that a contract by a company should 
be under its seal, except where, in the case of an indi- 
vidual, it would have to be under seal. Nor is it essential 
that a contract by a company should, in all cases, be in 
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writing. The directors or a committee, or a duly autho- 
rised agent, can bind the company by verbal contracts, 
except where a contract is by law required to be in writing 
and signed by the parties to be charged therewith, e.f/., 
for the sale of land. 

Bills and Notes, 

The directors should see that these documents are 
expressed to be " for " the company, otherwise they may 
be personally liable thereon. An acceptance will be to the 
following effect : — 

Accepted. 

For A., B. & Co., Limited, and by its authority. 

-p*' > Directors. 

Countersigned, N., Secretary. 
A promissory note will be as follows : — 

£100. London, 1st January, 1881. 

Three months after date, A., B. Sz Co., Limited, 
promises to pay to N. B., or order, One Himdred Pounds 
value received. 

For, &c. [as above]. 
An indorsement will be : — 
Pay to or order. 

For, &c. [as above]. 
A bill, note, or endorsement may be accepted, drawn or 
made in the name of a company, by any person who has 
t\\Q necessary authority. 

Registered Office, 

Every company is required to have a registered office and 
to give the Registrar notice of removal. The registered 
office of a private company is generally fixed at the place 
where the business is carried on, but sometimes it is fixed 
iilsewhere, c.^., in London. 

Sev&ii Members Minimum Number, 

Care must be taken that the number of shareholders is 
not allowed to fall below seven, e.g,^ by one of the share- 
holders, where there are only seven, transferring his shares 
to another shareholder, for the Act provides that if a com- 
pany carries on business when the number of its members 
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is less than seven, for a period of six months after the 
number has been so reduced, every person who is a mem- 
ber of such company during the time that it so carries on 
business after such period of six months, and is cognisant 
of the fact that it is so carrying on business with fewer 
than seven members, shall be severally liable for the pay- 
ment of the whole debts of the company contracted during 
such time. However, there is no difl&culty in keeping up 
the number, for all that is necessary is for one of the large 
shareholders to transfer one or more shares into the name 
of a friend. It may be held by him either for his own 
benefit or in trust for the transferor, as may be agreed. 

Special Resolutions and Alterations of Articles. 

The articles of association may be altered by special 
resolution, i.e., by a resolution passed and confirmed by 
two general meetings of the company in the manner 
provided by section 61 of the Companies Act, 1862. By 
means of a special resolution the powers of the directors 
may be increased or restricted, and many other important 
alterations in the management made. 

Winding up^ 

A few words only need be said as to this. The mem- 
bers of a company can wind it up, /.&, bring it to a con- 
clusion, at any time by passing a special resolution " that 
the company be wound up voluntarily." In such case the 
directors are very commonly appointed liquidators. The 
liquidators will convert the assets, pay the debts, and divide 
the surplus among the members according to their rights. 
If a company is unable to pay its debts, a creditor can get 
an order from the High Court to wind it up. In such 
case the Court appoints the liquidators. 
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Accounts, clauses as to, 36 

Admission of partners, 14 — of shareholders, 14 

Ad talobem dutt avoided by new plan, 44 

Advantages of incobporation, as regards death, 9 — as regards 
bankruptcy, 11 — as regards executions, 12 — as regards lunacy, 
12 — as regaords holding property, 12 — as regards contracts, 13 — 
as regards admissions, 14 — as regards retirement, 14 — as regards 
mortgages, 15 — as regards Government contracts, 15 

Agreement, preliminary form of, 19 — adoption of, 37 

Abticlbs of association, nature of, 27 — ^when requisite, 27 — terms 
of, 28, et teq. 

Audit of accounts, clauses as to, 36 

Bankbuftcy of partner, inconvenience of, 11 — of shareholder, 

12,31 
Bills and Notes, how signed by company, 51 
BoBBOWiNG facilitated by conversion, 7 — terms of, power, 33 

Calls, clauses as to, 28 

Capital, statement of company's, 23, 25 — increase of, 31 

Cebtificates of title to shares, 28 

Committee of directors, as to, 49 

Company, public, as to, 1 — private, as to, 2 — unincorporated, nature 
of, 46 — ^unincorporated, how it differs from partnership, 46 

Contbacts, company's power, 13 — directors' powers, 49 — when to be 
filed, 37 

Concession, meaning of term, 1 — inducements to, 2, et seq. — pre- 
liminary steps, 17 — under the old plan, 19, et ^eg'.— under the 
new plan, 39, et aeq. — expense of, 18 — saving under new 
plan, 44 

Death of partners or sole trader, inconveniences of, 9 — of share- 
holder, 9 
Debentubes, nature of, 7 
Deed of settlement, form of, 39 
Dibectobs, clauses as to, 34 — powers of, 7, 35 
Dividends, 36 

Executions against partners and shareholders contrasted, 12 
Expense of conversion, 18 — saving, under new plan, 44 

E 
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FoBFEiTUBE of shares, as to, 81 

General meetings, clauses as to, 33 
Government contracts, M.P. disqualified for, 15 

Inducements to conyersion, 1 — 16 

Lien on shares, company's, 31 

Limited liability, none at common law, 2, 27 — advantages of, 3 — 

conversions with a view to, 3 — how limit fixed, 17 
Lunacy of partner or shareholder, 12 

Management, limits as to, 48 

Managers of single ship companies, 34 

Master of the £olls on the formation of companies, 26 

Memorandum of Association, form of, 22, 25 

New plan of conversion, 39 — object of, 44 
Notices, 36 

Old flan of conversion, 19 

Partners, powers of, cannot be limited, 7 

Partnership, difference between unincorporated company and, 46 — 
difference between incorporated company and, 8 — ^incon- 
veniences of, 2, et seq. — articles of, framed ^ith a view to con- 
version, 45 

Partnership Amendment Act, particulars of, 5 

Private company, what is a, 2 « 

Public company, what is a, 1 

QuoBUM, 49 

Resolution to register under new plan, 43 
Retibement of partners and shareholders, 14 

Single ship companies, nature and formation of, 6 — ^names of, 22 — 

managers of, 34 
Special besolution, 52 
Subscbibebs to memobandum, how many, 24 

Tbansfeb of shares, clauses as to, 29 
Transmission of shares, clauses as to, 30 

Unlimited liability, nature of, 2— disadvantages of, 3, 26 
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notes have been elaborated with a thoroughly scientific knowledge of the 
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substfmtiating the principles. Many authors, from indolence it may be, or 
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them. . . . The author has evidently not been sparing of labour, and the 
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practical utility." — Loav Magazine. 

" To those concerned in getting up Companies, the assistance given by Mr. 
Palmer must be very valuable, because he does not confine himself to bare 
precedents, but by intelligent and learned commentary lights up, as it were, 
each step that he takes. The volume before us is not therefore a book of 
precedents merely, but, in a greater or less degree, a treatise on certain 
portions of the Companies Acts, 1862 and 1867> There is an elaborate index, 
and the work is one which must commend itself to the Profession." — Law 
Times, 

" These notes show much care and industry, and contain information which 
it is particularly useful to have collected. . . . The precedents we have 
gone through are generally speaking clear and practical. . . . The forms 
of articles are also concise and well arranged. . . . On the whole, we 
think that the work is a valuable addition to the conveyancer's library." — 
Solidtora* Jowrnal, 
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" The vast amouot of the capiial embarked in llie underUkiiigi of 
pabies is a guarantee that the second tdition of Mr. Palmer's 'Com 
Precedents, will not lack attention from Hhaieholdete, directors 
counaeL The tdditiaiu that have been made to the present editio: 
not of Beooadsry interest ; the; compriM eucb eiaentials ae direotioi 
the compoiition of proBpectiuea and for practice in vrnding up a 
arrangements with creititord .... We can conSdtntly reoom: 
Mr. Palmer's book to the large class whom it concerns," — Timet, 

" The first edition of this book appeared in 1877, and in our rcTiev 

we ' Tentured lo predict that Mr. Palmer's notes would be found of „ 

pracljcal utility in guiding opinions on many complicated questions of 
law and practice.' That this forecast baa been fultilled may be fairly 
asserted, not onl; from the appearance, thus earl;, of a second edition, but 
also from the reputation which Ifr. Palmer's work has acquired , . , . 
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"The favourable opinion which we expressed of this work on its first 
ifaixa, has been juslified by the speedy demand for a second edition. Well 
designed and ably executed, it has proved of much practical utility to Uie 
drnttsman. Tht prerent edition baa been thoroughly revised . . . 
Speaking from practical experience in the use of £e volume, we can con- 
fidently recommend it to the profeseiou." — Loao Magaane. 

" Use of the fiist edition of Mr. Palmer's book in practice enables us lu 
apeak with some confidence of the excellence of ita design and of (he ex- 
ecution being on the whole corefol and laiisfactory. The present edition 
appears ina oonslderably enlarged form and inclndeealarge number of new 
forms . . . Both aa regards toemoranda and articles, we are glad to 
observe increased attention paid to ihe 'privaie' Company, which n<iw 
occupies '0 much of the attention of theCompauy dratttman . . . The 
ordeiB and precedents in winding up have been enormously incii:aaed in 
number, and are now a most complete collection, covering the proceedings 
at evtry stage. It will be seen that the scope of (he work has been largely 
increased." — SolioUori' Jaarrtal, 
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